How SB 281 affects Ohio’s physicians

· Limiting noneconomic damages will stabilize liability premiums by providing a predictable foundation from which to calculate future premiums.

· Monitoring attorneys’ contingency fees will assure that economic damages awarded to plaintiffs are not going to the attorneys

· The new statute of repose assures physicians that they will not be held liable for injuries incurred more than four years ago

· The Prohibition on Insurance Company makes it illegal for an insurer to take into consideration any Notice of Intent when setting new rates for an insured physician.

· Evidence of collateral sources allows juries in medical negligence trials to consider what other source of compensation the plaintiff may already be receiving as a result of the alleged injury.  Will likely result in lower awards and discourage multiple recoveries on a claim.

· Periodic payments of future damages will allow a liable physician to reasonably budget the distribution of the award while assuring the plaintiff that future needs resulting from the injury will be met.

· Physicians can require patients to sign documents agreeing to resolve future disputes through arbitration rather than the court system, but still allows patients to revoke the agreement within 30 days.

· Physicians who feel they are wrongly accused can request a hearing to evaluate the evidence for the claim and can recoup reasonable fees associated with their defense, if the claim is found to have been filed without “good faith”

     As this is only the first step in the battle for liability reform, the AMC/NOMA will closely monitor SB 281 as it goes into effect on April 11, 2003.  With the help of our lobbyists, Sines & Towner Policy Group, the AMC/NOMA has always worked closely with legislators in our area to improve health care policies.  We further anticipate working with the Ohio Medical Malpractice Commission and newly appointed Director Ann Benjamin Womer of the Ohio Department of Insurance to evaluate the effectiveness of SB 281 on Ohio’s medical liability market.  

     With the successful election of Justices Evelyn Stratton and Maureen O’Connor to the Ohio Supreme Court this past November, the AMC/NOMA looks forward to a more balanced judicial panel that will work together with the health care community to save Ohio medicine and preserve access to quality health care.

     For further information on medical liability reform in Ohio, please visit us on the web at www.amcnoma.org and click on Medical Liability at the top of our homepage.  Specific questions or comments can be addressed to the AMC/NOMA’s Executive Vice President/Chief Executive Officer, Elayne R. Biddlestone at 216-520-1000, extension 321 or to ebiddlestone@amcnoma.org.

The Academy of Medicine of Cleveland/Northern Ohio Medical Association, headquartered in Cleveland, has advocated for patients and physicians for almost 180 years.  Today, the organization continues its mission to “support physicians in being strong advocates for all patients to promote the practice of the highest quality of medicine.” 
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     The AMC/NOMA leadership resolved that 2002 would be the year for meaningful judicial and tort reform. In the spring of 2002, AMC/NOMA began a massive mobilization of the health care community towards a grassroots effort to make medical liability reform a reality in the state of Ohio. 

     Data from surveys conducted by AMC/NOMA led to a broad-based media campaign that included rallies, a press conference with the Governor, television and radio advertising, editorials, and literature distribution to thousands of area physicians. Member physicians also provided testimony to both House and Senate Committees on the matter. With the tremendous support of our members, patients and the physician leadership of area hospitals, Senate Bill 281 was successfully signed in to law on January 10, 2003.

     The following is a summary of the primary benefits of this new legislation that will go into effect on April 11, 2003. 

Limitation on Non-economic damages

· No limitations on compensatory damages that represent the economic loss (wages, medical bills, etc.) of the person who is awarded the damages in the civil action.

· In non-catastrophic losses, the amount of compensatory damages that represent damages for noneconomic loss, is not to exceed $350,000 for each plaintiff or a maximum of $500,000 for each occurrence.

Limits on attorneys’ contingency fees

· If pursuant to a fee agreement between the plaintiff and his attorney, the amount of the fees exceeds the noneconomic damages award, the court retains jurisdiction over the settlement, allocation and distribution of the claim.  Attorneys’ fees are to be subject to the approval of the court. 
Periodic payments for future damages

· A physician found liable for damages can request to pay out future damages to the plaintiff, in excess of $50,000, in a series of payments.  The court may modify, approve, or reject any submitted payment plans, and will require interest on such a plan on the judgment in question.

Evidence of Collateral Source Payments

· In defense of a claim, the defendant may introduce evidence of outside benefits (disability/accident insurance, government benefits such as workers’ compensation or Social Security, etc.) received by the plaintiff as a result of injuries sustained from the claim.  In response, the plaintiff may introduce evidence of contributions towards such benefits (i.e. premium payments).

Prohibition on Insurance Company

· While no change affects the current 180-day notice of intent to file a suit for medical negligence, SB 281 does prohibit insurance companies from considering that possibility when setting rates for the insured party. 

Statute of Repose

· Allows a patient four years to discover the alleged injury and file a suit of medical negligence.  No claim can be submitted after that period of four years with the one of the exceptions being minors or persons of unsound mind.  (There are other exceptions)

Arbitration of Medical Claims

· Physicians can now require patients to sign an agreement stating that any future disputes over treatment outcomes would be decided by an impartial third party.  The agreement becomes irrevocable after 30 days rather than the previous 90 days allowed by law.  

· The agreement can be revoked by the patient by writing “cancelled” across a patient copy and mailing to the physician by certified mail, or by filing a medical claim in court within those 30 days. 

Good Faith Motion

· At the request of the defendant, the court is required to call a hearing to establish whether legitimate evidence (reasonable good faith) exists for a particular claim filed against the defendant, at the onset or at some point during the litigation.  

· If the court determines that no such basis exists, the defendant is awarded all court costs incurred by the defendant, reasonable attorneys’ fees incurred by the defendant in defense of the claim, and reasonable attorneys’ fees incurred in support of the good faith motion.

Ohio Medical Malpractice Commission

· This nine member committee is to study the effects of this Act, investigate the problems posed by and the issues surrounding medical malpractice, and to submit its findings to the Ohio General Assembly no later than two years after the effective date of this Act.

· The President of the Senate and the Speaker of the House of Representatives are to each appoint three members. The minority leaders of both the House and Senate will each appoint one member with the remaining member to be the Director of the Ohio Department of Insurance or an appointed designee.

For a full text summary of Senate Bill 281, please go to our web site at www.amcnoma.org. Under the Headlines, click on “SB 281 as enacted with summary (PDF format)”.

Additional medical liability reform legislation has passed and has been signed by the Governor.

SB 120 – Joint & Several Liability

· This bill provides a recovery system based on a proportionate liability where defendants are held liable only for their percentage of (noneconomic) fault in civil tort actions.  

SB 179 – Peer Review

· This bill grants immunity to members of peer review committees from civil liability and holds proceedings and records within the scope of the peer review committee in confidence.

